From: Matthew Loving

To: Cathleen Martyniak; Laurie Taylor; Nancy Poehlmann; Seth
Jerchower: Vernon Kidling;

CC:

Subject: RE: copyright for books

Date: Thursday, November 08, 2007 11:52:23 AM
Attachments:

Cat hy-

Thanks, this seens to be very hel pful and perhaps points the
way to sone nore concrete steps that the Commttee should
start to inplenenting before our BB assessnent has any real
value in projecting the scope of the overall project.

| took away the follow ng action ideas from Denise’s
suggesti ons:

-establish (create a |ist..now sh/near future) how many books
may need perm ssion work (1934 & after, orphan, etc.).

-establish real cost of scanning vs. purchasing repl acenent
copi es.

-consi der costs of hiring a new student/staff/OPS position
who woul d work only on BB (dedicated to BB) if it turns out
that the work load justifies it (I think it's |ooking that

way) as nentioned below this saves noney in the |ong run.

-for copyright consideration, acknow edge we will treat non-
renewed copyrights as being out of copyright as suggested
bel ow.

-for copyright consideration, acknow edge we will do a
reasonabl e search for "orphan" books and then consider them
out of copyright.

D d anyone understand what Deni se neant about copyri ght
perm ssion and university publishers/comrercial publishers.
That is the only thing I found confusing.
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----- Original Message-----

From Cat hl een Martyni ak

Sent: Thursday, Novenber 08, 2007 9:45 AM

To: Laurie Taylor; Mtthew Loving; Nancy Poehl mann; Seth
Jerchower; Vernon Kisling

Subj ect: FW copyright for books

FYI, fromthe author of the 2005 report on seeking copyright
perm ssion to digitize books...

----- Original Message-----

From Denise Troll Covey [mailto:troll @ndrew. cnu. edu]
Sent: Thursday, Novenber 08, 2007 9:05 AM

To: Cathl een Martyni ak

Subj ect: Re: copyright for books

Cat hy,
|'"'mglad that the CLIR report was informative.

| offer the follow ng advice for consideration. As | see it,
your

primary task at this point is to get sone sense of the scope
and

projected cost of the perm ssions work, and to get sone sense

of your

library adm nistrators' and | egal counsel's wllingness to

t ake ri sk.

If | were you, | would first determ ne how many books in the
brittle

books coll ection were published in or after 1923. This w ||
tell you how

many books M GHT be copyright protected (the possible scope
of your

perm ssions project). Then | would identify how nmany of the
books are



foreign publications and the countries in which they were
publ i shed.

This will tell you how many different national copyright |aws
you m ght

have to deal with. You will likely need | egal counsel on the
foreign

publ i cations and copyright | aws. Does the University of

Fl ori da have a

copyright attorney or access to one?

Looki ng at the books published in the U S. 1923-1963, |1'd
consult the
renewal records at

http://coll ections. stanford. edu/ copyri ghtrenewal s/ bi n/ page?
f or war d=hone

to determ ne how many of these books are likely still

copyri ght

protected. Finding a renewal record confirnms copyright
protection -- you

will need perm ssion to digitize and provi de open access to
t hese books.

(You can of course digitize the books to nake preservation
copi es

Wi t hout perm ssion, but you cannot provide user access to the
preservation copies.) However NOT finding a renewal record
does not

necessarily nmean that the book is out of copyright. You wll
need to

confer wth your coll eagues and | egal counsel to decide how
you wi ||

treat books for which there is no copyright renewal record.
We deci ded

to treat themas if they were out of copyright, i.e., to
digitize and

provi de open access to them w t hout seeking perm ssion.

Certainly anything published in the U S after 1963 wll be
copyri ght
protected and require perm ssion.

As you know fromreading the CLIR report, the ol der the book,



the nore

difficult it can be to |locate the copyright owner but the
nmore likely it

is that you will get permssion if you do |ocate the owner
The type of

publisher is also a key factor. For exanple, university
presses and

commerci al publishers are less likely to grant perm ssion
than schol arly

associ ations or publishers of special editions. Look
carefully at your

brittle books published in the U S. \Wat are the dates of
publ i cation?

What ki nds of publishers published this material?

| assunme that you cannot buy repl acenent copies of the
brittle books at

a reasonable price. If you can, that's likely preferable to
scanni ng or

seeking perm ssion -- unless of course there is sonething
particularly

val uabl e or speci al about your copy.

Anot her topic to discuss with your library adm nistrators and
| egal

counsel is their view of how to handl e orphan books, i.e.,
books for

whi ch you cannot identify or |ocate the copyright owner. You
will likely

encounter this phenonenon in your project. In our earlier
wor k at

Carnegi e Mellon, our |egal counsel said that if we did not
have

perm ssion, we could not digitize and provi de open access to
copyright-protected work. More recently, follow ng the
Copyri ght

O fice's public roundtables and recomrended | egi sl ation on
or phan wor ks,

t hey have becone nore liberal. As I ong as we docunent our
"reasonabl e

effort" and "due diligence" to | ocate the copyright owner,
they will now

allow us to digitize and provi de open access to copyright-



pr ot ect ed
material w thout perm ssion fromthe owner

A fellow at the National Library in Germany recently asked ne
to

estimate the time per title to seek copyright perm ssion.
Here is what |

told him

"A very rough and *conservative* estimate of the average tine
i nvested

in the Posner project (acquiring permssion to digitize fine
and rare

books) was 2.5 hours per title. My concern is that this
figure is

m sl eadi ng because of the special nature of the collection
and because

the time per title can vary greatly. Mich depends on how nuch
effort you

are willing to invest before concluding that a particul ar
publ i sher or

copyri ght owner cannot be | ocated and how nuch tinme you are
willing to

invest in followng up with email or phone calls to try to
get a

response froma copyright owner or presumed copyright owner
that you

successfully | ocated."

| f you do decide to seek permi ssion, | strongly reconmend
foll ow ng up

with email or phone calls rather than following up with a
snai |l mail

letter. The response rate is nmuch better with email and

t el ephone.

Once you have sone sense of how many books will require
copyri ght

perm ssion, you can nmake sone projections about what it wll
cost to

seek perm ssion for all of those titles and the |ikelihood of
actual ly

getting perm ssion. Then you can decide if you have the



resources to do

it. OGoviously if you are willing to risk digitizing and
provi di ng open

access to orphan works, your outcone will be nore successfu
or

productive than if you are not. You could scale the

per m ssi ons project

back by elimnating (not seeking perm ssion for) books
publ i shed by

uni versity presses or conmercial publishers. In any case, if
you don't

have the resources to pursue perm ssion for all of the books,
you can

make sone infornmed choices based on what you know about the
potenti al

use of the material and the |ikelihood that you will get

per m ssi on.

My only other advice is that you provide dedicated staff to
do the

perm ssions work if you undertake the project. In our
experience, that

was the only cost-effective way to get the job done.
Intermttent |abor

all owed too nuch tine to | apse between initial contact and
fol | ow up,

and record keeping was | ess than ideal.

|'ve ranbled. | hope this has been helpful. I wish you all
the best with
your project.

Deni se

Cat hl een Martyni ak w ote:

>

> Deni se,

>

>

> Good afternoon. My nane is Cathy Martyniak and I amthe
Preservati on

> Librarian at the University of Florida. | recently read
your 2005



> DLF/ CLIR report on obtaining copyright for books wth GREAT
i nterest.

> | am hoping you could help nme out wwth a question that |
have.

>

> Qur brittle books program (identifying, reformatting and
maki ng

> available titles originally printed on poor quality paper
t hat has

> becone enbrittled over tine) has been on hiatus for years
due to

> staffing issues. W just hired a new Dean who is eager to
see this

> situation renmedi ed. She has charged a task force to

rei npl enent the

> program but with a digital twst, rather than using
mcrofilm as we

> used to do. W would like to scan, post and provi de open
access to al

> the books in the program

>

> We suspect/assune that the nmajority of the brittle books
will be

> ol der, say printed before the 1950's. Most shoul d be out of
copyri ght

> put sone still will be protected. A thought has been voiced
w thin of

> TF (I am Chair, lucky nme) that we should attenpt to obtain
per m ssi on

> for these titles (1923 on up). After reading your report,
and | earning

> about the problens you experienced getting copyright

perm ssion to

> digitize books at ALL, [even for books that were published
nor e

> recently!], | amvery hesitant to start the perm ssion
seeki ng process.

>

> To add a huge winkle, sone of the titles that are still in
copyri ght

> were published internationally.

>

> My question to you is, given what you learned in the 3



studi es, and

> what you have learned in the intervening 2 years,
advi ce woul d

you give ne?

Thank you very nuch in advance,

Cat hy

Cathleen L. Martyni ak

Chair, Preservation Departnent
University of Florida Smathers Libraries
Gai nesville, FL 32611

(voice) 352 273 2830

(fax) 352 392 6597

(email) cathy@flib. ufl.edu

VVVVVVVVVVVVVYVYVYVYVYVYVYVYV

Deni se Troll Covey

Princi pal Librarian for Special Projects
Carnegi e Mellon

412-268- 8599
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